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Dear Ms. Sims: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request 
was assigned ID# 789779 (Reference No. 2508) 

The Lubbock Police Department (the “department") received a request for a copy of the 
department's policy manual and information related to use of force incidents and citizen 
complaints. 1 You state the department does not have some of the requested information. ’ 
You also state the department will rely on Open Records Letter Nos. 2016-12673 (2016). 
2018-23797 (2018). and 2018-23861 (2018) and withhold or release some of the requested 
information in accordance with those rulings. 3 You claim the submitted information is 


We note the department sought and received clarification of the information requested. Sec Gov’t Code 
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify 
request); see also City of Dallas v. Ahboli, 304 S.W'.3d 380, 387 ( l ex. 2010) (holding when governmental 
entity. acting in good tailh, requests clarification of unclear or overbroad request for public information, ten- 
business-day period to request attorney general opinion is measured from date request is clarified or 
narrowed). 

I he Act does not require a governmental body to release information that did not exist when a request for 
information was received or to prepare new information in response to a request. See Lean. Opportunities 
Dev. ( 'orp. v. Bustamante. 562 S. W.2d266, 267-68 (Tex. Civ. App. San Antonio 1978, writ ilism V); Open 
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). 

' See Open Records Decision No. 673 at 6-7 (2001) (so long as law . facts, and circumstances on which prior 
ruling w as based have not changed, first type of previous determination exists where requested information 
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excepted from disclosure under sections 552.101. 552.108, 552.130. and 552.147 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted representative sample of information. 4 

Initially, we note the submitted information includes officers’ Texas Commission on l av, 
Enforcement (“TCOLE”) identification numbers. Section 552.002(a) of the Government 
Code defines “public information” as the following: 


[I]nformation that is written, produced, collected, assembled, or maintained 
under a law or ordinance or in connection with the transaction of official 
business: 

(1) by a governmental body; 


(2) for a governmental body and the governmental body: 


(A) owns the information: 

(B) has a right of access to the information: or 

(C) spends or contributes public money for the purpose of 
writing, producing, collecting, assembling, or maintaining 
the information; or 

(3) by an individual officer or employee of a governmental bods in 
the officer’s or employee's official capacity and the information 
pertains to official business of the governmental body 

Gov’t Code § 552.002(a). In Open Records Decision No. 581(1990), this office determined 
certain computer information, such as source codes, documentation information, and other 
computer programming, that has no significance other than its use as a tool for the 
maintenance, manipulation, or protection of public property is not the kind of information 
made public under section 552.021 of the Government Code. We understand the officers’ 
TCOLE identification numbers are unique computer generated numbers assigned to peace 
officers for identification in TCOLE’s electronic database, and may be used as an access 
device number on the TCOLE website. Thus, we find the officers' I CO! I numbers do 
not constitute public information under section 552.002 of the Government Code. 


is precisely same information as was addressed in prior attorney general ruling, ruling is addressed to same 
governmental body, and ruling concludes information is or is not excepted from disclosure). 

4 We assume the “representative sample” of records submitted to this office is truly representative of die 
requested records as a whole. See Open Records Decision Nos. 499 (1988). 497 (1988). I his open records 
letter does not reach, and therefore does not authorize the withholding of. any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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I herelbre. the officers' TCOLL numbers are not subject to the Act and need not be released 
to the requestor. 

Section 552.101 of the Government Code excepts from disclosure “information considered 
to be confidential by law. either constitutional, statutory, or by judicial decision.” Id. 
§ 552.101. Section 552.101 encompasses information protected by section 143.089 of the 
focal Government Code. The department states the City of Lubbock (the "city”) is a civil 
service city under chapter 143 of the Local Government Code. Section 143.089 provides 
lor the maintenance of two different types of personnel tiles for each police officer 
employed by a civil service city: one must be maintained as part of the officer's civil service 
file and another the police department may maintain for its own internal use. See Local 
Gov t (. ode § 143.089(a). (g). Under section 143.089(a). the officer's civil serv ice file must 
contain certain specified items, including commendations, periodic evaluations by the 
police olficer s supervisor, and documents relating to any misconduct in anv instance in 
which the department took disciplinary action against the officer under chapter 143 of the 
Local Government Code. Id. § 143.089(a)( I) (3). Chapter 143 prescribes the following 
tvpes ol disciplinary actions: removal, suspension, demotion, and uncompensated duty. Id. 
§§ 143.051 .055; see Attorney General Opinion JC 0257 (2000) (written reprimand is not 
disciplinary action for purposes of Local Gov't Code chapter 143). In cases in which a 
police department investigates a police officer's misconduct and takes disciplinary action 
against an officer, it is required by section 14.3.089(a)(2) to place all investigatory records 
ielating to the investigation and disciplinary action, including background documents such 
as complaints, witness statements, and documents of like nature from individuals who were 
not in a supervisory capacity, in the police officer's civil service file maintained under 

section 143.089(a). See Abbott v. Corpus Christi. 109 S.W.3d I 13.122 (Tex. App..- Austin 

2003. no pet.). 

All investigatory materials in a case resulting in disciplinary action are “from the employing 
department w hen they are held by or are in the possession of the department because of 
its investigation into a police officer's misconduct, and the department must forward them 
to the civil service commission for placement in the civil service personnel file. Id. Such 
lecoids may not be withheld under section 552.101 ol the Government Code in conjunction 
w ith section 143.089 ol the Local Government Code. See Local Gov’t Code 143.089(f); 
Open Records Decision No. 562 at 6 (1990). Information relating to alleged misconduct or 
disciplinary action taken must be removed from the police officer's civil service file if the 
police department determines there is insufficient evidence to sustain the charge of 
misconduct or the disciplinary action was taken without just cause. See Local Gov't Code 
8 143.089(b) (c). 

Section 143.089(g) authorizes a police department to maintain, for its own use. a separate 
and independent internal personnel file relating to a police officer. See id. § 143.089(g). 
Section 143.089(g) provides as follows: 

A lire or police department may maintain a personnel file on a fire fighter 
oi police officer employed bv the department for the department's use but 
the department may not release any information contained in the department 
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file to any agency or person requesting information relating to a lire lighter 
or police officer. The department shall refer to the director or the director’s 
designee a person or agency that requests information that is maintained in 
the fire fighter's or police officer's personnel file. 

Id. § 143.089(g). In City of Sun Antonio v. Texas Attorney (leneral. 831 S.W.2d 946( lev 
App.—Austin 1993, writ denied), the court addressed a request for information contained 
in a police officer’s personnel file maintained by the police department for its use and the 
applicability of section 143.089(g) to that file, flic records included in the departmental 
personnel file related to complaints against the police officer for which no discipline\ 
action was taken. The court determined section 143.089(g) made these records 
confidential. See City of San Antonio. 851 S.W.2d at 949: see also City of San . Intonio r. 
San Antonio Express News. 47 S.W.3d 556 (lex. App.—San Antonio 2000. pet. denied) 
(restricting confidentiality under Local Gov't Code § 143.089(g) to '•information 
reasonably related to a police officer’s or fire fighter's employment relationship"): Attorne\ 
General Opinion JC 0257 at 6 7 (addressing functions of Local Gov't Code 0 143.089(a) 
and (g) files). 

The department states Exhibit C is contained within its internal files maintained pursuant 
to section 143.089(g) of the Local Government Code. We note the information at issue 
includes an internal administrative investigation into a department officer for misconduct 
which resulted in suspension. As described above, documents in the officer's internal 
department file that relate to any misconduct in cases in which the department took 
disciplinary action against the officer must also be included in the officer's civil service 
file. See Local Gov’t Code § 143.089(a)(2). Thus, the information pertaining to the 
disciplinary actions must be placed in the officer's civil service file, unless the department 
has already done so. However, because the department received the request and maintains 
the information at issue in the section 143.089(g) file for these officers, we find the Exhibit 
C is confidential under section 143.089(g) of the Local Government Code and must be 
withheld under section 552.101 of the Government Code.’ 

Section 552.101 of the Government Code also encompasses section 58.008 of the f'amilv 
Code, which provides, in part: 


(b) Except as provided by Subsection (c). law enforcement records 
concerning a child and information concerning a child that are stored b\ 
electronic means or otherwise and from which a record could be generated 
may not be disclosed to the public and shall be: 

(1) if maintained on paper or microfilm, kept separate from adult 
records; 


5 We note section 143.089(g) of the Local Government Code requires a police department that receives a 
request for information maintained in a tile under section 143.089(g) to refer the requestor to the t is il service 
director or the director's designee. Additionally, as our ruling is dispositive, we need not address the 
department's remaining arguments against disclosure of the submitted information 
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(2) if maintained electronically in the same computer system as adult 
records, accessible only under controls that are separate and distinct 
from the controls to access electronic data concerning adults; and 

(3) maintained on a local basis only and not sent to a central state 
or federal depository, except as provided by Subsection (c) or 
Subchapter B. D. or 12 

Act of May 14. 2019, 86th beg.. R.S., M B. 1760, § 4 (to be codified at Pam. Code 
58.008(b)); see also Pam. Code § 51,03(a)-(b) (defining "delinquent conduct" and “conduct 
indicating a need for supervision" for purposes of title 3 of family Code). Section 
58.008(b) is applicable to records of juvenile conduct that occurred before, on, or after 
September 1. 20173' The juvenile must have been at least 10 years old and less than 17 
vears of age w hen the conduct occurred. See Pam. Code § 51.02(2) (defining "child" tor 
purposes of title 3 of Family Code). Upon review, we find the remaining information does 
not involve a juvenile identified as a suspect, offender, or defendant. Therefore, we find 
that the department has failed to demonstrate the applicability of section 58.008 to the 
remaining information, and it may not be withheld under section 552.101 on this basis. 

Section 552.108(a)( 1) of the Government Code excepts from disclosure "(i Information held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime . . . if. . . release of the information would interfere with the detection, 
investigation, or prosecution ofcrimef.j" Gov't Code § 552.108(a)(1). A governmental 
body that claims an exception to disclosure under section 552.108(a)( 1) must explain how 
and why this exception is applicable to the information at issue. See id §§ 552.108(a)(1). 
.301 (e)( 1)(A); ex parte Pruitt. 551 S.W.2d 706 (Tex. 1977). You state the information you 
indicated relates to pending criminal investigations. Based upon your representation and 
our review, we find release of some of the information at issue would interfere with the 
detection, investigation, or prosecution of crime. See Houston Chronicle Puhl g ( 'o. r. City 
of Houston. 531 S.\V.2d 177 ( l ex. Civ. App.—Houston 114th Dist.| 1975) (court delineates 
law enforcement interests that are present in active cases), writ ref’d n.r.e. per curiam , 536 
S.W.2d 559 ( lex. 1976). Thus, section 552.108(a)(1) is applicable to incident repot 
numbers 17-2719. 17-12905, 17-40794, 18-26506. and 18-30364. 

However, we note report numbers 13-3728 and 16-37891 pertain to investigations of 
assault. The statute of limitations for felony assault is three years from the date of the 
offense. See Code Crim. Proe. arts. 12.01(7). More than three years have elapsed since the 
underly ing incident for the alleged assault occurred. The department does not inform us 
any criminal charges were filed within the applicable limitations periods. Accordingly, we 
find the department has failed to demonstrate the release of report numbers 13-37228 and 
16-37891 would interfere w ith the detection, investigation, or prosecution of crime. See 


" Although you raise section 552.101 of the Government Code in conjunction with section 58.007(c) of the 
Family Code, we note the 85th Legislature repealed this provision effective September 1.2017. Act ol May 
28. 2017, 85th Leg.. R.S.. ch. 746. §21,2017 Tex. Sess. Law Serv. 3173, 3187. Thus, we understand you to 
raise section 58.008(b) of the Family Code. 
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Gov't Code § 552.108(a)(1). Therefore, the department may not withhold report numbers 
13-37228 and 16-37891 under section 552.108(a)( 1) of the Government Code. 

Section 552.108(a)(2) of the Government (’ode excepts from disclosure information 
concerning an investigation that concluded in a result other than conviction or deferred 
adjudication. Id. § 552.108(a)(2). A governmental body claiming section 552.108(a)! ’) 
must demonstrate the information at issue relates to a crimin a rinvestigation that has 
concluded in a final result other than conviction or deferred adjudication. See id. 
§§ 552.108(a)(2). .301(e)(1)(A). You state the information at issue, which vou indicated. 
Pertains to cases that concluded in results other than convictions or deferred adjudications 
1 herefore, we agree section 552.108(a)(2) is applicable to report numbers 14-14679 Id- 
27814, and 18-19307. 

However, section 552.108 does not except from disclosure basic information about an 
arrested person, an arrest, or a crime. Id § 552.108(c). Basic information refers to the 
information held to be public in Houston Chronicle. See 531 SAY.2d at 186-88. We note 
basic information does not include dales of birth or motor vehicle record information 
subject to section 552.130 of the Government Code. See 0RD 127 at 3-4. I bus. with the 
exception of basic information, which must be released, the department mav withhold 
report numbers 17-2719. 17-12905. 17-40794, 18-26506. and 18-30364 under section 
552.108(a)(1) of the Government Code and report numbers 14-14679. 14-27814. and 18- 
19307 under section 552.108(a)(2) of the Government Code. 

Section 552.101 of the Government Code also encompasses information other statutes 
make confidential. For information to be confidential under section 552.101. the provision 
of law must explicitly require confidentiality. You contend the information at issue is 
piotected under the federal Health Insurance Portability and Accountability Act of loop 
CHIPAA”). 42 U.S.C. §§ 1320d-1320d-8. At the direction of Congress, the Secretary of 
Health and Human Services (“HHS") promulgated regulations setting privacy standards for 
medical records, which HHS issued as the Federal Standards for Privacy of Individually 
Identifiable Health Information. See Health Insurance Portability and Accountability Net 
of 1996, 42 U.S.C. $ 1320d-2 (Supp. [\ 1998) (historical & statutory note): Standards for 
Privacy of Individually Identifiable Health Information, 45 C.F.R. pts. 160. 164 ('‘Privacy 
Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). These standards gov ern 
the releasability of protected health information by a covered entity. See 45 C.F.R. pis. 

160, 164. Under these standards, a covered entity may not use or disclose protected health 
information, except as provided by parts 160 and 164 of the Code of Federal Regulations 
See id. § 164.502(a). 

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records 
Decision No. 681 (2004), we noted section 164.512 of title 45 of the Code of Federal 
Regulations provides a covered entity may use or disclose protected health information to 
the extent such use or disclosure is required by law and the use or disclosure complies with 


As our ruling is dispositive, we need not address the remaining arguments against 
information. 


disclosure of iln. 



Ms. Amy L. Sims - Page 7 


and is limited to the relevant requirements of such law. Sec id. § 164.512(a)(1). We further 
noted the Act "is a mandate in Texas law that compels Texas governmental bodies to 
disclose information to the public.” ORD 681 at 8: see also Gov't Code §§ 552.002. .003. 
.021. Therefore, we held the disclosures under the Act come within section 164.512(a). 
Consequently, the Privacy Rule does not make information confidential for the purpose of 
section 552.101 of the Government Code. See Abbott v. Tex. Dep t of Mental Health & 
Menial Retardation. 212 S.W.3d 648 (Tex. App.—Austin 2006, no pet.); ORD 681 at 9; 
see also Open Records Decision No. 478 (1987) (as general rule, statutory confidentiality 
requires express language making information confidential). Thus, because the Privacy 
Rule does not make confidential information that is subject to disclosure under the Act, the 
department may not withhold any portion of the remaining information on that basis. 

Section 552.101 of the Government Code also encompasses section 181.006 of the Health 
and Safety Code, which provides the following; 

[K|or a covered entity that is a governmental unit, an individual's protected 
health information: 

(1) includes any information that reflects that an individual received 
health care from the covered entity; and 

(2) is not public information and is not subject to disclosure under 
| the Act]. 

Health & Safety Code § 181.006. Section 181.001(b)(2)(A) defines "covered 
entity" to include any person who 

(A) for commercial, financial, or professional gain, monetary fees, or dues, 
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in 
part, and with real or constructive knowledge, in the practice of assembling, 
collecting, analyzing, using, evaluating, storing, or transmitting protected 
health information. The term includes a business associate, health care 
payer, governmental unit, information or computer management entity, 
school, health researcher, health care facility, clinic, health care provider, or 
person who maintains an Internet sitef] 

Id. § 181.001(b)(2)(A). You assert the city is a covered entity for purposes of section 
181.006 ol the Health and Salety Code. However, in order to determine whether the city 
is a covered entity, we must address whether the city engages in the practice of "assembling, 
collecting, analyzing, using, evaluating, storing, or transmitting protected health 
information. Id. Section 181.001 states "j ujnless otherwise defined in this chapter, each 
term that is used in this chapter has the meaning assigned by the Health insurance 
Portability and Accountability Act and Privacy Standards.” Id. § 181.001(a). Accordingly, 
as chapter 181 does not define "protected health information." we turn to IllPAA s 
definition of the term. H1PAA defines "protected health information” as individually 
identifiable health information that is transmitted or maintained in electronic media or any 
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other form or medium. See 45 C.F.R. § 160.103. U1PAA defines “individualk identifiable 
health information” as information that is a subset of health information, including 
demographic information collected from an individual, and: 


(1) Is created or received by a health care provider, health plan, employer, 
or health care clearinghouse: and 

(2) Relates to the past, present, or future physical or mental health or 
condition of an individual; the provision of health care to an individual: or 
the past, present, or future payment for the provision of health care to an 
individual; and 

(i) That identifies the individual; or 


(ii) With respect to which there is a reasonable basis ter believe the 
information can be used to identify the individual. 

U. Although you assert the city is a covered entity, you tailed to explain the submitted 
information consists of protected health information. Thus, we find vou failed to 
demonstrate the applicability of section 181.006 of the Health and Safety Code. 
Accordingly, the department may not withhold any ot the remaining information under 
section 552.101 of the Government Code on that basis. 

Section 552.101 ot the Government Code also encompasses information made confidential 
by statute, such as the Medical Practice Act (“MPA”), subtitle B of title 3 ol the 
Occupations Code, which governs release of medical records. Section 159.002 ol'the MP \ 
provides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 


(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential 
and privileged and may not be disclosed except as provided by this chapter. 


(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159.002(a)-(c). Information subject to the MPA includes both medical records 
and information obtained from those medical records. See id. §§ 159.002. .004: Open 
Records Decision No. 598 (1991). The records at issue contain information directK 
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obtained from medical records. Accordingly, the department must withhold the 
information, a representative sample of which we marked, under section 552.101 in 
conjunction with the MPA. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is ( 1 ) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found, v. Tex. Indus. Accident Bd.. 540 S.W.2d 
668 . 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both 
prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. Additionally, this office has also concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision No. 
455 (1987). This office has also found personal financial information not relating to a 
financial transaction between an individual and a governmental body is excepted from 
required public disclosure under common-law privacy. See Open Records Decision 
Nos. 600 (1992) (designation of beneficiary of employee’s retirement benefits, direct 
deposit authorization, and forms allowing employee to allocate pretax compensation to 
group insurance, health care or dependent care). 545 (1990) (deferred compensation 
information, participation in voluntary investment program, election of optional insurance 
coverage, mortgage payments, assets, bills, and credit history). The court of appeals has 
concluded public citizens' dates of birth are protected by common-law privacy pursuant to 
section 552.101. See Paxton v. City of Dallas, No. 03-13-00546-CV. 2015 Wl. 3394061. 
at *3 (Tex. App. -Austin May 22. 2015. pet. denied) (mem. op.). Upon review, we find 
portions of the remaining information satisly the standard articulated by the Texas Supreme 
Court in Industrial Foundation. Thus, the department must withhold the information, a 
represenlativ c sample ol which we marked, under section 552.101 of the Government ( ode 
in conjunction with common-law privacy. However, we lind you have failed to 
demonstrate the remaining information is highly intimate or embarrassing and not of 
legitimate public concern. Thus, none of the remaining information may be withheld under 
section 552.101 in conjunction with common-law privacy. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. Gov’t Code § 552.130. Accordingly, the department must 
withhold the motor vehicle record information, a representative sample of which we 
marked, under section 552.130 of the Government Code. 

Section 552.147 of the Government Code provides that '"[tjhe social security number ot a 
living person is excepted from" required public disclosure under the Act. Id. § 552.147(a). 
Upon review, the department may withhold the social security numbers in the remaining 
information under section 552.147(a) of the Government Code. 


In summary, the officers' TCOLE numbers are not subject to the Act and need not be 
released to the requestor. The department must withhold Exhibit C under section 552.101 
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of the Government Code in conjunction with 143.089(g) of the Local (iovernmenl Code. 
W ’! ’ exce Ption of basic information, which must be released, the department ma\ 
withhold report numbers 17-2719, 17-12905. 17-40794, 18-26506. and 18-30364 under 
section 552.108(a)(1) of the Government Code and report numbers 14-14676 LI '78! | 

an l! 8 ; 1 ‘ 9 ] 07 under section 552 - 1 08(a)(2) of the Government Code. I he department must 
'"formation, a representative sample of which we marked, under section 

' mu .o°l the Government Code 111 conjunction with the MPA. The department must 
withhold the information, a representative sample of which we marked, under section 
552.101 of the Government Code in conjunction with common-law privacs t he 
department must withhold the motor vehicle record information, a representative sample of 
whie-h we marked, under section 552.130 of the Government Code. I he department max 
withhold the social security numbers under section 552.147(a) of the Government (ode. 

1 he department must release the remaining information. 


This letter ruling is limited to the particular information at issue in this request and limit. x | 
to the tacts as presented to us; therefore, this ruling must not be relied upon as a pres ions 
determination regarding any other information or any other circumstances. 

1 his ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at hup-- r 

th’ v i:niiiieii!.fuenabers pahlK; \\hata'sp.a i allar t iilijig boi.a or ca i| , hc < )AC ;- S (l 
Government Hotline, toll free, at ( 877 ) 673 - 6839 . Questions concerning the allowable 
chaiges for providing public information under the Public Information Act mav be directed 
to the Cost Rules Administrator of the OAG. toll free, at ( 888 ) 672 - 6787 . 


Sincerely, 


Jahnna Ward 

Assistant Attorney General 
Open Records Division 


.IW/jxd 

Ref: ID# 789779 


Enc. Submitted documents 

c: Requestor 

(w/o enclosures) 




